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PROPOSED  RULES 


DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division 

[  29  CFR  Parte  579, 580  ] 

CIVIL  MONEY  PENALTIES  FOR  CHILD 
LABOR  VIOLATIONS 

Assessment,  Notice,  Collection,  and 
Administrative  Proceedings 

The  Pair  Labor  Standards  Amend¬ 
ments  of  1974  (P.L.  93-259,  88  Stat.  55) 
amended  section  16  of  the  Pair  Labor 
Standards  Act  of  1938,  as  amended  (52 
Stat.  1069,  29  U.S.C.  216)  to  provide  for 
the  imposition  of  civil  money  penalties 
for  violations  of  the  child  labor  provisions 
of  the  Act  and  the  regulations  issued 
thereunder.  To  implement  this  amend¬ 
ment,  it  is  proposed  to  amend  Chapter  V 
of  Title  29  of  the  Code  of  Federal  Regu¬ 
lations  by  adding  thereto  new  Parts  579 
and  580  as  set  forth  below. 

The  proposed  new  Part  579  describes 
the  violations  for  which  civil  money  pen¬ 
alties  may  be  imposed,  establishes  rules 
for  the  issuance  of  notices  of  penalty 
assessments,  delineates  the  factors  to  be 
considered  by  the  Secretary  of  Labor  or 
the  Secretary’s  authorized  representa¬ 
tive  in  assessing  the  amount  of  the  pen¬ 
alty,  provides  for  the  filing  of  exceptions 
to  the  notice  of  penalty,  and  outlines  the 
methods  provided  by  the  Act  for  collec¬ 
tion  of  civil  money  penalties  after  their 
final  determination. 

The  proposed  new  Part  580  sets  forth 
the  rules  of  practice  governing  adminis¬ 
trative  proceedings  to  be  conducted  when 
exceptions  to  notices  of  penalty  are  filed. 
These  proceedings,  as  required  by  the 
Act,  afford  an  opportunity  for  hearing 
in  accordance  with  section  554  of  Title  5, 
United  States  Code,  before  an  adminis¬ 
trative  law  judge.  Provision  is  also  made 
for  final  decision  by  an  impartial  appel¬ 
late  officer  when  exceptions  are  taken  to 
the  decision  of  the  judge. 

Interested  persons  may  submit  writ¬ 
ten  data,  views,  or  arguments  concern¬ 
ing  this  proposal  to  the  Administrator, 
Wage  and  Hour  Division,  Employment 
Standards  Administration,  United  States 
Department  of  Labor,  Washington,  D.C. 
20210,  on  or  before  February  10,  1975. 

The  new  Parts  579  and  580  read  as 
follows: 

PART  579— CHILD  LABOR  VIOLATIONS— 
CIVIL  MONEY  PENALTIES 

Sec. 

579.1  Purpose  and  scope. 

679.2  Definitions. 

679.3  Violations  for  which  penalty  may  be 

imposed. 

679.4  Civil  money  penalties — notice;  finality. 

679.5  Assessing  the  penalty. 

679.6  Exception  to  notice  of  penalty. 

679.7  Administrative  proceedings. 

679.8  Collection  and  recovery  of  penalty. 

Authority:  Secs.  3, 11,  12,  16,  62  Stat.  1060, 
as  amended,  1066,  as  amended,  1067  as 
amended,  1069  as  amended;  29  U.S.C.  203, 
211,  212,  216;  Reorg.  Plan  No.  6  of  1950,  64 
Stat.  1263,  6  U.S.C.  App.;  secs.  26,  29,  88  Stat. 
72,  76;  Secretary  of  Labor’s  Order  No.  1371, 
36  FR  8766;  Employment  Standards  Order 
No.  174,  39  FB  83841. 


§  579.1  Purpose  and  scope. 

(a)  Section  16(e),  added  to  the  Fair 
labor  Standards  Act  of  1938,  as  amended, 
by  the  Fair  Labor  Standards  Amend¬ 
ments  of  1974,  provides  that: 

Any  person  who  violates  the  provisions  of 
section  12,  relating  to  child  labor,  or  any 
regulation  issued  under  that  section,  shall 
be  subject  to  a  civil  penalty  of  not  to  exceed 
$1,000  for  each  such  violation  In  determin¬ 
ing  the  amount  of  such  penalty,  the  appro¬ 
priateness  of  such  penalty  to  the  size  of  the 
business  of  the  person  charged  and  the  grav¬ 
ity  of  the  violation  shall  be  considered.  The 
amount  of  such  penalty,  when  finally  deter¬ 
mined,  may  be — 

(1)  deducted  from  any  sums  owing  by  the 
United  States  to  the  person  charged; 

(2)  recovered  in  a  civil  action  brought  by 
the  Secretary  in  any  court  of  competent 
jurisdiction,  in  which  litigation  the  Secretary 
shall  be  represented  by  the  Solicitor  of  Labor; 
or 

(3)  ordered  by  the  court,  in  an  action 
brought  for  a  violation  of  section  15(a)(4), 
to  be  paid  to  the  Secretary. 

Any  administrative  determination  by  the 
Secretary  of  the  amount  of  such  penalty 
shall  be  final,  unless  within  fifteen  days  after  ' 
receipt  of  notice  thereof  by  certified  mail 
the  person  charged  with  the  violation  takes 
exception  to  the  determination  that  the 
violations  for  which  the  penalty  is  Imposed 
occurred,  in  which  event  final  determina¬ 
tion  of  the  penalty  shall  be  made  in  an  ad¬ 
ministrative  proceeding  after  opportunity  for 
hearing  in  accordance  with  section  554  of 
Title  5,  United  States  Code,  and  regulations 
to  be  promulgated  by  the  Secretary.  Sums 
collected  as  penalties  pursuant  to  this  sec¬ 
tion  shall  be  applied  toward  reimbursement 
of  the  costs  of  determining  the  violations  and 
assessing  and  collecting  suoh  penalties,  in 
accordance  with  the  provisions  of  section  2 
of  an  Act  entitled  "An  Act  to  authorize  the 
Department  of  Lai:  r  to  make  special  sta¬ 
tistical  studies  upon  payment  of  the  cost 
thereof,  and  for  other  purposes”  [29  U.S.C. 
9a] . 

(b)  This  part  provides  for  the  issuance 
of  the  notice  of  civil  penalty  for  any  vio¬ 
lation  of  section  12  of  the  Act  relating  to 
child  labor  or  any  regulation  issued 
under  that  section;  describes  the  viola¬ 
tions  for  which  a  penalty  may  be  imposed 
and  the  factors  to  be  considered  by  the 
Secretary  of  Labor  or  the  Secretary’s 
designated  representative  in  assessing 
the  amount  of  such  a  penalty;  outlines 
the  procedure  for  an  exception  to  the 
determination  that  the  violations  oc¬ 
curred  which  may  be  filed  by  the  person 
so  charged;  and  summarizes  the  methods 
provided  for  collection  and  recovery  of 
the  penalty. 

§  579.2  Definitions. 

As  used  in  this  part  and  Part  580  of 
this  chapter — 

“Act”  means  the  Fair  Labor  Standards 
Act  of  1938,  as  amended  (52  Stat.  1060, 
as  amended;  29  U.S.C.  201,  et  seq.) ; 

“Administrative  law  judge”  means  a 
person  appointed  as  provided  in  5  U.S.C. 
3105  and  Subpart  B  of  Part  930  of  Title 
5  of  the  Code  of  Federal  Regulations, 
and  qualified  to  preside  at  hearings  un¬ 
der  5  U.S.C.  554-557. 


"Administrator”  means  the  Adminis¬ 
trator  of  the  Wage  and  Hour  Division, 
Employment  Standards  Admin!  etration, 
United  States  Department  of  Labor,  and 
includes  an  authorized  representative 
designated  by  the  Administrator  to  per¬ 
form  any  of  the  functions  of  the  Admin¬ 
istrator  under  this  part  and  Part  780  of 
this  chapter. 

“Agency”  has  the  meaning  given  it  by 
5  U.S.C.  551. 

“Appellate  officer”  means  the  impar¬ 
tial  representative  of  the  Secretary  of 
Labor  designated  by  authority  of  the 
Secretary  to  make  final  decisions  on  be¬ 
half  of  the  Secretary  in  administrative 
proceedings  conducted  pursuant  tb  Part 
780  of  this  chapter  in  those  cases  in 
which  exceptions  are  filed  to  a  decision 
of  an  administrative  law  judge. 

“Chief  Administrative  Law  Judge” 
means  the  Chief  Administrative  Law 
Judge,  Office  of  Administrative  Law 
Judges,  U.S.  Department  of  Labor,  Wash¬ 
ington,  D.C.  20210. 

“Department”  means  the  United  States 
Department  of  Labor. 

“Person”  includes  any  individual, 
partnership,  corporation,  association, 
business  trust,  legal  representative,  or 
organized  group  of  persons. 

“Secretary”  means  the  Secretary  of 
Labor,  United  States  Department  of  La¬ 
bor,  or  an  authorized  representative  of 
the  Secretary. 

"Solicitor  of  Labor”  means  the  Solici¬ 
tor,  United  States  Department  of  Labor, 
and  includes  attorneys  designated  by  the 
Solicitor  to  perform,  functions  of  the 
Solicitor  under  this  part  and  Part  780  of 
this  chapter. 

§  579.3  Violations  for  wkirh  penally 
may  be  imposed. 

(a)  What  constitutes  the  violation. 
Each  of  the  following  constitutes  a  vio¬ 
lation  of  the  Act  and/or  the  Secretary’s 
regulations  for  which  a  penalty  as  pro¬ 
vided  by  section  16(e)  of  the  Act  and 
this  part  may  be  imposed,  unless  employ¬ 
ment  of  the  minor  or  minors  referred  to 
is  shown  to  come  within  a  specific  ex¬ 
emption  or  exception  described  in  para¬ 
graph  (c)  of  this  section: 

(1)  Each  shipment  or  delivery  for 
shipment  in  commerce  by  a  producer, 
manufacturer,  or  dealer  of  any  goods 
produced  in  an  establishment  situated 
in  the  United  States  in  or  about  which, 
within  thirty  days  prior  to  the  removal 
of  such  goods  therefrom,  there  has  been 
employed  any  minor  as  described  in 
paragraph  (b)  of  this  section 

(2)  Each  employment  by  an  employer 
of  any  minor  as  described  in  paragraph 
(b)  of  this  section,  for  any  period  in 
commerce  or  in  the  production  of  goods 
for  commerce  or  in  any  enterprise  en¬ 
gaged  in  commerce  or  in  the  production 
of  goods  for  commerce; 

(3)  The  failure  by  an  employer  em¬ 
ploying  any  minor  described  in  29  CFR 
570.22  to  obtain  from  such  minor  proof 
of  age  as  required  by  the  regulations  in 
such  section; 

(4)  The  failure  by  an  employer  em¬ 
ploying  any  minor  described  in  29  CFR 
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570.22  to  maintain  and  preserve  In  em¬ 
ployment  records,  as  required  by  such 
section,  evidence  of  the  proof  of  age  ob¬ 
tained  from  such  minor; 

(5)  The  failure  by  an  employer  em¬ 
ploying  any  minor  for  whom  records 
must  be  kept  under  any  provision  of  29 
CFR  Part  516  or  of  29  CFR  Part  545  to 
maintain  and  preserve,  as  required  by 
such  provision,  such  records  concerning 
the  date  of  the  minor’s  birth  and  con¬ 
cerning  the  proof  of  the  minor’s  age  as 
are  specified  therein;  and 

(6)  The  failure  by  an  employer  em¬ 
ploying  any  minor  subject  to  any  pro¬ 
vision  of  29  CFR  Part  570,  to  take  or 
cause  to  be  taken  such  action  as  is  nec¬ 
essary  to  assure  compliance  with  all  re¬ 
quirements  of  such  provision  which,  by 
the  regulations  in  such  part,  are  made 
conditions  for  lawful  employment  of  such 
minor. 

(b)  Minors  whose  employment  may 
result  in  violation.  The  violations  de¬ 
scribed  in  paragraph  (a)  may  result  from 
employment  of  any  of  the  following 
minors  as  described: 

(1)  Any  minor  under  the  age  of  18 
years  in  any  occupation  (other  than  In 
agriculture)  In  which  employment,  as 
set  forth  in  Subpart  E  of  Part  570  of 
this  chapter,  has  been  found  and  de¬ 
clared  by  the  Secretary  to  be  particularly 
hazardous  for  or  detrimental  to  the 
health  or  well-being  of  minors  below 
such  age; 

(2)  Any  minor  under  the  age  of  16 
years — 

(i)  In  agriculture  during  school  hours 
for  the  school  district  where  such  minor 
is  living  while  so  employed;  or 

(ii)  In  agriculture  in  any  occupation 
found  and  declared  by  the  Secretary  as 
set  forth  in  Subpart  E-l  of  Part  570  of 
this  chapter,  to  be  particularly  hazardous 
for  the  employment  of  minors  below  such 
age;  or 

(iil)  hi  any  manufacturing  or  mining 
occupation;  or 

(iv)  In  any  other  occupation  other 
than  in  agriculture  unless  it  Is  estab¬ 
lished  that  such  minor  is  at  least  14 
years  of  age  and  the  employment  of  such 
minor  in  such  occupation  is  specifically 
permitted  by  and  in  accord  with  regula¬ 
tions  of  the  Secretary  as  set  forth  in 
Subpart  C  of  Part  570  of  this  chapter; 

(3)  Any  minor  under  the  age  of  14 
years — 

(1)  In  any  occupation  other  than  In 
agriculture;  or 

(ii)  In  agriculture,  outside  of  school 
hours  for  the  school  district  where  such 
minor  is  living  while  so  employed,  un¬ 
less  it  is  established  either — 

(A)  That  such  minor  is  not  less  than 
12  years  of  age  and  either  (I)  that  such 
employment  is  with  the  written  consent 
of  a  parent  or  person  standing  in  place 
of  a  parent  of  such  minor,  or  (2)  that 
such  employment  is  on  the  same  farm 
where  such  parent  or  person  is  also  em¬ 
ployed;  or 

(b)  That  such  minor,  if  les  than  12 
years  of  age,  is  employed  as  described  in 
paragraph  <b)  (4)  (i)  or  (b)  (4)  (il)  of 
this  section;  and 


(4)  Any  minor  under  the  age  of  12 
years,  unless  it  is  established  that  such 
minor  is  employed  in  agriculture  outside 
of  school  hours  for  the  school  district 
where  such  minor  is  living  while  so  em¬ 
ployed,  and — 

(D  Is  employed  by  a  parent  or  by  a 
person  standing  in  place  of  a  parent  of 
such  minor,  on  a  farm  owned  or  op¬ 
erated  by  such  parent  or  person  ;  or 

(ii)  Is  employed  with  the  written  con¬ 
sent  of  a  parent  or  person  standing  in 
place  of  a  parent  of  such  minor,  on  a 
farm  where,  because  of  the  provisions  of 
section  13(a)  (6)  of  the  Act,  none  of  the 
employees  are  required  to  be  paid  at  the 
wage  rate  prescribed  by  section  6(a)  (5) 
of  the  Act. 

(c)  Exemptions  and  exceptions.  Con¬ 
duct  which  otherwise  might  constitute  a 
violation  of  the  Act  as  described  in  para¬ 
graphs  (a)  (b)  of  this  section  may  be 
shown  to  be  not  violative  of  the  child 
labor  provisions  by  evidence  that  a 
specific  exemption  or  exception  provided 
in  the  Act  makes  such  conduct  permis¬ 
sible.  Thus,  the  Act  provides: 

(1)  That  none  of  the  child  labor  pro¬ 
visions  of  section  12  shall  apply  to  (1) 
any  child  employed  as  an  actor  or  per¬ 
former  in  motion  pictures  or  theatrical 
productions,  or  in  radio  or  television 
productions;  (il)  any  employee  engaged 
in  the  delivery  of  newspapers  to  the 
consumer;  (ill)  any  homeworker  en¬ 
gaged  in  the  making  of  wreaths  com¬ 
posed  principally  of  natural  holly,  pine, 
cedar,  or  other  evergreens  (including 
the  harvesting  of  the  evergreens  or  other 
forest  products  used  in  making  such 
wreaths) ;  or  (lv)  any  employee  whose 
services  during  the  workweek  are  per¬ 
formed  in  a  workplace  within  a  foreign 
country  or  within  territory  under  the 
jurisdiction  of  the  United  States  other 
than  the  States,  territories,  and  posses¬ 
sions  listed  in  section  13(f)  of  the  Act 
(see  Act,  sections  13(c)(3),  13(d),  13 
(f)); 

(2)  That,  with  respect  to  the  violations 
described  in  paragraph  (a)(1)  of  this 
section,  any  such  shipment  or  delivery 
for  shipment  of  such  goods  by  a  pur¬ 
chaser  who  acquired  them  in  good  faith 
in  reliance  on  written  assurance  from 
the  producer,  manufacturer,  or  dealer 
that  the  goods  were  produced  in  com¬ 
pliance  with  the  requirements  of  section 
12  of  the  Act,  and  who  acquired  such 
goods  for  value  without  notice  of  any 
such  violation,  shall  not  be  deemed  pro¬ 
hibited  (see  Act,  section  12(a)  and  29 
CFR  Part  789) ; 

(3)  That,  with  respect  to  violations 
described  in  paragraph  (a)  (2)  of  this 
section  resulting  from  employment  of 
minors  as  described  in  paragraph  (b)  (2) 
(iv) ,  a  parent  or  person  standing  in  place 
of  a  parent  may  lawfully  employ  his  or 
her  own  child  or  a  child  in  his  or  her 
custody  under  the  age  of  16  years  in  an 
occupation  other  than  (1)  manufactur¬ 
ing  or  (il)  mining  or  (ill)  an  occupation 
found  and  declared  by  the  Secretary  of 
Labor  to  be  particularly  hazardous  for 
the  employment  of  children  between  the 
ages  of  16  and  18  years  or  detrimental 
to  their  health  or  well-being,  and  an  em¬ 


ployer  may  lawfully  employ  a  young 
worker  between  14  and  16  years  of  age 
in  an  occupation  permitted  and  under 
conditions  prescribed  by  29  CFR  Part 
570,  Subpart  C ; 

(4)  That,  with  respect  to  violations 
described  in  paragraph  (a)  (2)  of  this 
section  resulting  from  employment  of 
minors  in  agriculture  as  described  in 
paragraph  (b)  (2)  (ii) ,  a  parent  or  per¬ 
son  standing  in  place  of  a  parent  may 
lawfully  employ  on  a  farm  owned  or 
operated  by  such  parent  or  person,  his 
or  her  own  child  or  a  child  in  his  or  her 
custody  under  the  age  of  16  years  in  an 
occupation  in  agriculture  found  and  * 
declared  by  the  Secretary  of  Labor  to  be 
particularly  hazardous  for  the  employ¬ 
ment  of  children  below  such  age; 

(5)  That,  with  respect  to  violations 
described  in  paragraph  (a)  (2)  of  this 
section  resulting  from  employment  of 
minors  in  agriculture  as  described  in 
paragraph  (b)(3)(li),  employment  of 
minors  12  or  13  years  of  age  is  lawful 
under  the  conditions  prescribed  in  para¬ 
graph  (b)  (3)  (1)  (A)  of  this  section  and 
employment  of  minors  under  12  years 
of  age  is  lawful  under  the  conditions 
prescribed  in  paragraph  (b)  (3)  (i)  (B)  of 
this  section;  and 

(6)  That,  with  respect  to  violations 
described  in  paragraph  (a)  (2)  of  t.hi« 
section  resulting  from  employment  of 
minors  in  agriculture  as  described  in 
paragraph  (b)  (4) ,  employment  of  minors 
under  12  years  of  age  is  lawful  under 
the  conditions  prescribed  in  paragraph 
(b)  (4)  (i)  or  (ID  of  this  section. 

§  579.4  Civil  money  penalties — notice; 
finality. 

(a)  In  any  Instance  when  the  Sec¬ 
retary  finds,  upon  evidence  resulting 
from  an  investigation  pursuant  to  the 
provisions  of  section  11  of  the  Act,  that 
there  has  been  a  violation  by  any  person 
of  section  12  of  the  Act  relating  to  child 
labor  or  of  any  regulation  issued  under 
that  section,  and  that  imposition  of  a 
civil  money  penalty  for  such  violation 
pursuant  to  section  16(e)  of  the  Act  Is 
appropriate,  the  Secretary  shall  assess 
such  penalty  in  accordance  with  the  pro¬ 
visions  of  S  579.5  and  shall  issue  and 
transmit  to  such  person  by  certified  mall 
a  notice  of  penalty  describing  each  such 
violation  and  stating  the  amount  of  the 
penalty  assessed  therefor.  Information 
shall  be  Included  with  the  notice  of  pen¬ 
alty  concerning  the  right  of  the  person  so 
charged  to  file  an  exception  thereto  and 
the  procedure  to  be  followed. 

(b)  If  the  person  charged  with  viola¬ 
tion  does  not,  within  15  days  after  re¬ 
ceipt  of  the  notice,  take  exception  to  the 
determination  that  the  violation  or  vio¬ 
lations  for  which  the  penalty  is  imposed 
occurred,  the  administrative  determi¬ 
nation  by  the  Secretary  of  the  amount 
of  such  penalty  shall  be  deemed  finaVand 
collection  and  recovery  of  the  penalty 
shall  be  instituted  pursuant  to  8  579.8 
of  this  part. 

(c)  If  the  person  charged  with  the 
violation  files,  within  15  days  after  re¬ 
ceipt  of  the  notice,  an  exception  to  the 
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determination  that  the  violation  or  vio¬ 
lations  for  which  the  penalty  is  imposed 
occurred,  the  final  determination  of  the 
penalty  shall  be  made  in  an  adminis¬ 
trative  proceeding  after  opportunity  for 
hearing  Ln  accordance  with  section  554 
of  Title  5,  United  States  Code,  and  regu¬ 
lations  of  the  Secretary  in  Part  580  of 
this  chapter. 

§  579.5  Assessing  the  penalty. 

(a)  The  administrative  determination 
of  the  amount  of  the  civil  penalty,  of 
not  to  exceed  $1,000  for  each  violation 
of  section  12  of  the  Act  relating  to  child 
labor  or  of  any  regulation  issued  under 
that  section  shall  be  based  on  the  avail¬ 
able  evidence  of  the  violation  or  viola¬ 
tions  and  shall  take  into  consideration 
the  size  of  the  business  of  the  person 
charged  and  the  gravity  of  the  violation 
as  provided  in  paragraphs  (b)  through 
(d)  of  this  section. 

(b)  In  determining  the  amount  of  such 
penalty  there  shall  be  considered  the  ap¬ 
propriateness  of  such  penalty  to  the  size 
of  the  business  of  the  person  charged 
with  the  violation  or  violations,  taking 
Into  account  the  number  of  employees 
employed  by  that  person  (and  if  the  em¬ 
ployment  is  in  agriculture,  the  man-days 
of  hired  farm  labor  used  in  pertinent 
calendar  quarters) ,  dollar  volume  of  sales 
or  business  done,  amount  of  capital  in¬ 
vestment  and  financial  resources,  and 
such  other  lnfognation  as  may  be  avail¬ 
able  relative  to  the  size  of  the  business 
of  such  person. 

(c)  In  determining  the  amount  of  such 
penalty  there  shall  be  considered  the  ap¬ 
propriateness  of  such  penalty  to  the 
gravity  of  the  violation  or  violations,  tak¬ 
ing  into  account,  among  other  things, 
any  history  of  prior  violations;  any  evi¬ 
dence  of  willfulness  or  failure  to  take 
reasonable  precautions  to  avoid  viola¬ 
tions;  the  number  of  minors  illegally 
employed;  the  age  of  the  minors  so  em¬ 
ployed  and  records  of  the  required  proof 
of  age;  the  occupations  in  which  the 
minors  were  so  employed;  exposure  of 
such  minors  to  hazards  and  any  resultant 
Injury  to  such  minors;  the  duration  of 
such  illegal  employment;  and,  as  appro¬ 
priate,  the  hours  of  the  day  in  which  it 
occurred  and  whether  such  employment 
was  during  or  outside  school  hours. 

(d)  Based  on  all  the  evidence  avail¬ 
able,  including  the  investigation  history 
of  the  person  so  charged  and  the  degree 
of  willfulness  involved  in  the  violation. 
It  shall  further  be  determined,  where 
appropriate, 

(1)  Whether  the  evidence  shows  that 
the  violation  is  “de  minimis”  and  that 
the  person  so  charged  has  given  credible 
assurance  of  future  compliance,  and 
whether  a  civil  penalty  in  the  circum¬ 
stances  is  necessary  to  achieve  the  ob¬ 
jectives  of  the  Act;  or 

(2)  Whether  the  evidence  shows  that 
the  person  so  charged  had  no  previous 
history  of  child  labor  violations,  that  the 
violations  themselves  involved  no  inten¬ 
tional  or  heedless  exposure  of  any  minor 
to  any  obvious  hazard  or  detriment  to 
health  or  well-being  and  were  inadvert¬ 
ent,  and  that  the  person  so  charged  has 


given  credible  assurance  of  future  com¬ 
pliance,  and  whether  a  civil  penalty  in 
the  circumstances  is  necessary  to  achieve 
the  objectives  of  the  Act. 

(e)  An  administrative  determination 
of  the  amount  of  the  civil  money  penalty 
for  a  particular  violation  or  particular 
violations  of  section  12  relating  to  child 
labor  or  any  regulation  issued  under  that 
section  shall  become  final  15  days  after 
receipt  of  the  notice  of  penalty  by  certi¬ 
fied  mail  by  the  person  so  charged  unless 
such  person  has,  pursuant  to  §  579.6,  filed 
with  the  Secretary  an  exception  to  the 
determination  that  the  violation  or  vio¬ 
lations  for  which  the  penalty  is  imposed 
occurred. 

(f)  A  determination  of  the  penalty 
made  in  an  administrative  proceeding 
after  opportunity  for  hearing  as  pro¬ 
vided  in  section  16(e)  of  the  Act  and 
pursuant  to  Part  580  of  this  chapter  shall 
be  final. 

§  579.6  Exception  to  notice  of  penalty. 

(a)  An  exception  to  the  determination 
that  the  child  labor  violation  or  viola¬ 
tions,  for  which  the  penalty  is  imposed, 
occurred  may  be  filed  within  15  days 
after  receipt  of  the  notice  of  penalty  by 
the  person  so  charged. 

(b)  An  exception  to  such  determina¬ 
tion  shall  be  filed  with  the  Administra¬ 
tor,  Wage  and  Hour  Division,  Employ¬ 
ment  Standards  Administration,  U.S. 
Department  of  Labor,  Washington,  D.C. 
20210. 

(c)  No  particular  form  is  prescribed 
for  the  exception  to  the  notice  of  penalty. 
However,  the  exception  shall  be  type¬ 
written,  shall  be  directed  to  the  issue  of 
the  occurrence  of  the  alleged  violations, 
and  shall  state  the  reasons  why  the  per¬ 
son  charged  contends  that  the  determi¬ 
nation  regarding  their  occurrence  is  in 
error.  The  exception  shall  be  signed  by 
the  person  so  charged  or  by  such  person’s 
attorney  or  other  authorized  representa¬ 
tive. 

(d)  In  computing  the  15  days  allowed 
for  filing  exception  to  the  determination 
that  the  violation  or  violations  occurred, 
Saturdays,  Sundays,  and  holidays  shall 
be  included,  but  when  such  time  expires 
on  such  a  day,  such  period  shall  be  ex¬ 
tended  to  Include  the  next  following  day 
which  is  not  such  a  day. 

§  579.7  Administrative  proceedings. 

Upon  receipt  of  an  exception  to  a  no¬ 
tice  of  penalty  under  this  part  the  Ad¬ 
ministrator  shall  refer  the  matter  to  the 
Chief  Administrative  Law  Judge  who 
shall  assign  the  matter  to  an  administra¬ 
tive  law  judge  for  hearing  and  final  de¬ 
termination  of  the  penalty.  The  rules  of 
practice  for  such  administrative  proceed¬ 
ings  are  set  forth  in  Part  580  of  this 
chapter. 

§  579.8  Collection  and  recovery  of  pen¬ 
alty. 

(a)  When  the  determination  of  the 
amount  of  any  civil  money  penalty  pro¬ 
vided  for  in  this  part  becomes  final  under 
S  579.4(b)  in  accordance  with  the  admin¬ 
istrative  assessment  thereof,  or  under 
§  579.4(c)  pursuant  to  the  decision  and 


order  of  an  administrative  law  judge  or 
the  appellate  officer  in  an  administrative 
proceeding  as  provided  in  Part  580  of  this 
chapter,  the  amount  of  the  penalty  as 
thus  determined  is  immediately  due  and 
payable  to  the  United  States  Department 
of  Labor.  The  person  against  whom  such 
penalty  has  been  assessed  or  imposed 
shall  promptly  remit  the  amount  thereof, 
as  finally  determined,  to  the  Secretary 
by  certified  check  or  by  money  order, 
made  payable  to  the  order  of  ‘‘Wage  and 
Hour  Division,  Labor.”  Such  remittance 
may  be  delivered  or  mailed  to  the  Re¬ 
gional  Office,  Wage  and  Hour  Division, 
for  the  area  in  which  the  violations  for 
which  the  penalty  was  assessed  occurred, 
where  the  penalty  has  become  final  under 
5  579.4(b).  Where  the  penalty  has  been 
finally  determined  as  provided  in  §  579.4 
(c)  in  an  administrative  proceeding,  the 
remittance  should  be  made  through  the 
counsel  representing  the  Secretary  before 
the  administrative  law  judge  or  before 
the  appellate  officer,  as  the  case  may  be. 

If  the  person  from  whom  the  penalty  is 
due  fails  to  remit  the  amount  thereof 
within  30  days  after  such  amount  Is  fin¬ 
ally  determined,  proceedings  for  collec¬ 
tion  or  recovery  thereof  may  be  instituted 
as  provided  in  paragraph  (b)  of  this 
section. 

(b)  Pursuant  to  the  provisions  of  the 
Act  set  forth  in  §  579.1,  the  amount  of 
penalty,  finally  determined  as  provided 
in  |  579.4  (bj  or  (c).  may  be: 

(1)  Deducted  from  any  sums  owing  by 
the  United  States  to  the  person  charged. 
To  effect  this,  any  agency  having  sums 
owing  from  the  United  States  to  such 
person  shall,  on  the  request  of  the  Secre¬ 
tary,  withhold  the  specific  amount  of  the 
penalty  from  the  sums  owed  to  the  per¬ 
son  so  charged  and  remit  that  amount  to 
the  Secretary  to  satisfy  the  amount  of 
the  penalty  assessed; 

(2)  Recovered  in  a  civil  action  brought 
by  the  Secretary  in  any  court  of  com¬ 
petent  jurisdiction,  in  which  litigation 
the  Secretary  shall  be  represented  by 
the  Solicitor  of  Labor.  When  the  person 
against  whom  a  final  determination  as¬ 
sessing  a  civil  money  penalty  has  been 
made  does  not  voluntarily  remit  the 
amount  of  such  penalty  to  the  Secretary 
within  a  reasonable  time  after  notifica¬ 
tion  to  do  so,  the  Solicitor  of  Labor  may 
institute  such  an  action  to  recover  the 
amount  of  the  penalty;  or 

(3)  Ordered  by  the  court,  ln  an  action 
brought  for  a  violation  of  section  15(a) 

(4) ,  to  be  paid  to  the  Secretary.  Section 
15(a)  (4)  of  the  Act  makes  any  violation 
of  the  provisions  of  section  12  unlawful. 
Any  such  unlawful  act  or  practice  may 
be  enjoined  by  the  United  States  district 
courts  under  section  17  upon  court  ac¬ 
tion,  filed  by  the  Secretary  pursuant  to 
section  12(b) ;  and  failure  of  the  person 
so  enjoined  to  comply  with  the  court 
order  may  subject  such  person  to  con¬ 
tempt  proceedings.  A  willful  violation  of 
section  12  of  the  Act  may  subject  the 
offender  to  the  penalties  provided  in  sec¬ 
tion  16(a)  of  the  Act,  enforced  by  the 
Department  of  Justice  in  criminal  pro¬ 
ceedings  ln  the  United  States  courts.  In 
any  of  the  foregoing  civil  or  criminal 
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proceedings,  the  court  may  order  the 
payment  to  the  Secretary  of  the  civil 
penalty  finally  assessed  by  the  Secretary. 

(c)  As  provided  in  section  16(e)  of  the 
Act,  the  sums  collected  as  penalties  pur¬ 
suant  to  the  provisions  of  that  section 
and  of  this  part  shall  be  applied  by  the 
Secretary  toward  the  reimbursement  of 
the  costs  of  determining  the  violations 
and  assessing  and  collecting  such  pen¬ 
alties,  in  accordance  with  the  provisions 
of  section  9a  of  Title  29  of  the  United 
States  Code. 

PART  580— CIVIL  PENALTIES  FOR  CHILD 
LABOR  VIOLATIONS — RULES  OF  PRAC¬ 
TICE  FOR  ADMINISTRATIVE  PROCEED¬ 
INGS 


580.1  Applicability  ol  rules;  definitions. 
Commencement  or  Proceeding 

580.2  Notice  ol  penalty  and  exception 

thereto. 

580.3  Action  pursuant  to  exception. 

580.4  Notice  of  hearing. 

580.5  Supplemental  pleadings. 

Service  Upon  Parties  of  Pleadings  and 
Documents 

580.8  Manner  ol  service. 

580.9  Proof  of  service. 

580.10  Service  upon  Department  of  Labor; 

number  of  copies. 

Procedures  Before  Administrative 
Law  Judge,  Generally 

580.11  Authority  of  administrative  law  Judge. 

580.12  Appearances;  representation  of  par¬ 

ties. 

580.13  Motions  and  requests. 

580.14  Subpenas. 

580.15  Witnesses  and  fees. 

580.16  Depositions. 

680.17  Prehearing  conferences. 

580.18  Consent  findings  and  order. 

580.19  Computation  of  time. 

Hearings 

580.21  Hearing  procedures  generally. 

580.22  Evidence  at  the  hearing. 

580.22  Official  notice. 

580.24  Transcripts. 

Post-Hearing  Procedures 

580.31  Proposals  by  the  parties. 

580.32  Decision  and  order  of  administrative 

law  judge. 

580.33  Exceptions. 

580.34  Decision  on  exceptions. 

Authority:  Secs.  3, 11, 12, 16,  52  Stat.  1060, 
as  amended,  1066,  as  amended,  1067,  a3 
amended,  1069,  as  amended;  29  UJS.C.  203, 
211,  212,  “216;  Reorg.  Plan  No.  6  of  1950,  64 
Stat.  1263,  6  U.S.C.  App.;  secs.  26,  29,  88 
Stat.  72,  76;  Secretary  of  Labor’s  Order  No. 
1371,  36  FR  8755;  Employment  Standards  Or¬ 
der  No.  174,  39  PR  33841;  6  U.S.C.  500,  503, 
651569. 

.  General 

§  580.1  Applicability  of  rules;  defini¬ 
tions. 

(a)  This  part  provides  the  rules  of 
practice  for  administrative  proceedings 
relating  to  determination  of  civil  pen¬ 
alties  for  violation  of  the  child  labor 
provisions  of  the  Fair  Labor  Standards 
Act  of  1938,  as  amended  by  the  Fair 
Labor  Standards  Amendments  of  1974 
(Pub.  L.  93-259,  88  Stat.  55),  and  of  the 
regulations  Issued  thereunder.  See  also 


Part  579  of  this  chapter  for  rules  govern¬ 
ing  the  issuance  of  notices  of  penalty  for 
violations  of  section  12  of  the  Act  and 
of  the  regulations  issued  under  such  sec¬ 
tion  relating  to  child  labor. 

(b)  The  definitions  set  forth  in  §  579.2 
of  Part  579  of  this  chapter  are  applicable 
to  the  terjns  therein  defined  wherever 
used  in  this  part. 

Commencement  or  Proceeding 

§  580.2  Notice  of  penalty  and  exception 

thereto. 

Any  person  charged  with  violation  or 
violations  of  section  12  of  the  Act  relat¬ 
ing  to  child  labor  or  any  regulation 
Issued  under  that  section  who  receives 
a  notice  of  such  charge  and  of  the  assess¬ 
ment  of  a  penalty  or  penalties  therefor 
issued  by  the  Secretary  as  provided  in 
§  579.4  of  this  chapter  may  obtain  a 
hearing  thereon  under  the  provisions  of 
this  part  by  filing  with  the  Administra¬ 
tor,  within  15  days  after  receipt  of  such 
notice  and  as  provided  in  §  579.6  of  this 
chapter,  an  exception  to  the  determina¬ 
tion  that  the  violations  for  which  the 
penalty  is  imposed  occurred. 

§  580.3  Action  pursuant  to  exception. 

(a)  Upon  timely  receipt  of  an  excep¬ 
tion  to  the  determination  of  the  viola¬ 
tions  charged  in  the  notice  of  penalty, 
the  Administrator  shall  promptly  by 
order  refer  the  matter,  as  provided  in 
§  579.7  of  this  chapter,  to  the  Chief  Ad¬ 
ministrative  Law  Judge  for  the  final 
determination  in  an  administrative  pro¬ 
ceeding  as  provided  in  this  part,  with 
opportunity  for  hearing  before  an  ad¬ 
ministrative  law  judge,  of  the  issues  with 
respect  to  the  alleged  violations  and  any 
penalties  therefor. 

(b)  The  Administrator,  with  such  or¬ 
der  of  referral,  shall  transmit  an  au¬ 
thenticated  copy  of  the  notice  of  pen¬ 
alty  excepted  to,  together  with  the  excep¬ 
tion  signed  and  filed  by  the  person 
charged  with  the  violations.  These  shall 
be  filed  of  record  in  the  Office  of  Admin¬ 
istrative  Law  Judges  and  shall,  respec¬ 
tively,  be  given  the  effect  of  a  complaint 
and  answer  thereto  for  purposes  of  the 
administrative  proceeding,  subject  to 
such  amendment  as  may  be  permitted 
under  the  provisions  of  this  part. 

(c)  The  proceeding  shall  be  identified 
of  record  by,  and  any  motions,  pleadings, 
briefs,  or  other  formal  documents  filed 
and  docketed  therein  should  carry,  a 
number  preceded  by  the  letters  “CL”  and 
a  caption  identifying  “Secretary  of  La¬ 
bor”  as  plaintiff  and  the  person  charged 
with  violations,  by  name,  as  respondent. 

(d)  After  the  notice  of  penalty  and 
exception  referred  to  the  Chief  Admin¬ 
istrative  Law  Judge  by  the  Administra¬ 
tor  have  been  filed  of  record,  the  Chief 
Administrative  Law  Judge  shall  promptly 
designate  an  administrative  law  judge 
to  conduct  the  proceeding  in  accordance 
with  section  554  of  Title  5,  United  States 
Code  and  the  provisions  of  this  part, 
and  shall  refer  the  matter  to  such  judge 
for  further  action. 

(e)  Whenever  a  proceeding  under  this 
part  is  commenced  by  referral  of  the 
notice  of  penalty  and  exception  thereto 


to  the  Chief  Administrative  Law  Judge, 
the  Administrator  shall  cause  to  be 
served  on  the  person  charged  with  the 
violations  a  copy  of  the  order  making 
such  referral,  together  with  a  copy  of  the 
regulations  in  this  Part  580. 

§  580.4  Notice  of  hearing. 

The  administrative  law  judge  to  whom 
the  matter  is  referred  shall,  within  10 
days  following  such  referral,  notify  the 
parties  by  certified  mail  of  a  time  and 
place  set  for  hearing  thereon  or  for  a 
prehearing  conference  to  be  held  as  pro¬ 
vided  in  §  580.6  of  this  part,  or  both.  No 
date  earlier  than  14  days  after  the  date 
of  such  notice  shall  be  set  for  such  hear¬ 
ing  or  such  conference,  except  by  agree¬ 
ment  of  the  parties.  Service  of  such  notice 
shall  be  made  upon  the  parties  as  pro¬ 
vided  in  S  580.8. 

§  580.5  Supplemental  pleadings. 

If,  upon  review  of  the  notice  of  penalty 
and  the  exception  thereto,  it  appears  to 
either  party  that  such  document  as  orig¬ 
inally  drafted  by  such  party  requires 
supplementation  in  order  to  clarify  the 
issues  for  a  hearing  thereon,  an  amended 
complaint  may  be  filed  by  the  Secretary 
or  an  amended  answer  may  be  filed  by 
respondent,  as  the  case  may  be.  Such 
supplemental  pleading  shall  be  filed  with 
the  Chief  Administrative  Law  Judge, 
Washington,  D.C.  20210,  with  proof  of 
service  upon  the  opposing  party,  at  least 
10  days  prior  to  the  date  set  for  hearing 
or  for  a  prehearing  conference  by  the  ad¬ 
ministrative  law  judge  before  whom  the 
matter  is  pending,  unless  the  time  for 
filing  such  document  is  extended  by  the 
judge.  If  an  amended  complaint  is  filed 
by  the  Secretary,  the  respondent  shall  be 
entitled,  if  he  or  she  desires  to  do  so,  to 
file  with  the  Chief  Administrative  Law 
Judge  an  amended  answer  in  response 
within  10  days  after  service  upon  the 
respondent  of  such  amended  complaint. 

Service  Upon  Parties  op  Pleadings 
and  Documents 

§  580.8  Manner  of  service. 

Service  upon  any  party  of  a  pleading 
or  document  shall  be  made  by  delivering 
a  copy  or  mailing  a  copy  to  the  last 
known  address.  When  a  party  is  repre¬ 
sented  by  an  attorney,  service  shall  be 
made  upon  the  attorney. 

§  580.9  Proof  of  service. 

A  certificate  of  the  person  serving  the 
pleading  or  other  document  by  personal 
delivery  or  by  mailing,  setting  forth  the 
manner  of  said  service  shall  be  proof  of 
the  service. 

§  580.10  Service  upon  Department  of 
Labor ;  number  of  copies. 

An  original  and  three  copies  of  all 
pleadings  and  other  documents  shall  be 
filed  with  the  Department  of  Labor,  the 
original  with  the  Chief  Administrative 
Law  Judge,  U.S.  Department  of  Labor, 
Washington,  D.C.  20^10,  and  the  copies 
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with  the  attorney  representing  the  De¬ 
partment  in  the  proceeding  or  the  Asso¬ 
ciate  Solicitor  for  General  Legal  Serv¬ 
ices,  U.S.  Department  of  Labor,  Wash¬ 
ington,  D.C.  20210. 

Procedures  Before  Administrative  Law 
Judge,  Generally 

§  580.11  Authority  of  administrative  law 
judge. 

(а)  General  powers.  In  any  .proceeding 
under  this  part,  the  administrative  law 
judge  shall  have  all  powers  necessary 
to  the  conduct  of  fair  and  impartial 
hearings,  including  the  following: 

(1)  To  administer  oaths  and  affirma¬ 
tions; 

(2)  To  issue  subpenas  upon  proper  ap¬ 
plications  as  provided  in  §  580.14; 

(3)  To  rule  upon  offers  of  proof  and 
receive  relevant  evidence; 

(4)  To  take  or  cause  to  be  taken  depo¬ 
sitions  and  to  determine  their  scope; 

(5)  To  regulate  the  course  of  the  hear¬ 
ing  and  the  conduct  of  the  parties  and 
their  counsel  therein; 

(б)  To  hold  conferences  for  the  set¬ 
tlement  or  simplification  of  the  issues  by 
consent  of  the  parties; 

(7)  To  consider  and  rule  upon  pro¬ 
cedural  requests; 

(8)  To  make  and  file  decisions  hi  con¬ 
formity  with  this  part; 

(9)  To  take  any  action  authorized  by 
the  rules  in  this  part  or  in  conformance 
with  the  Administrative  Procedure  Act; 
and 

(10)  To  exercise,  for  the  purpose  of 
the  hearing  and  in  regulating  the  con¬ 
duct  of  the  proceeding,  such  powers 
vested  in  the  Secretary  by  section  9  of 
the  Act  as  are  necessary  and  appropriate 
therefor. 

(b)  Consultation.  The  administrative 
law  judge  shall  not  consult  any  person  or 
party  on  any  fact  in  issue  unless  upon 
notice  and  opportunity  for  all  parties  to 
participate. 

(c)  Disqualification.  (1)  When  an  ad¬ 
ministrative  law  judge  deems  himself/ 
herself  disqualified  to  preside  in  a  par¬ 
ticular  proceeding,  such  judge  shall 
withdraw  therefrom  by  notice  on  the 
record  directed  to  the  Chief  Administra¬ 
tive  Law  Judge. 

(2)  Whenever  any  party  shall  deem  the 
administrative  law  judge  for  any  reason 
to  be  disqualified  to  preside,  or  to  con¬ 
tinue  to  preside,  in  a  particular  proceed¬ 
ing,  that  party  shall  file  with  the  Chief 
Administrative  Law  Judge  a  motion  to 
disqualify  and  remove  such  administra¬ 
tive  law  judge,  such  motion  to  be  sup¬ 
ported  by  affidavits  setting  forth  the 
alleged  grounds  for  disqualification.  The 
Chief  Administrative  Law  Judge  shall 
rule  upon  the  motion. 

(3)  In  the  event  of  disqualification  of 
an  administrative  law  judge  as  provided 
in  paragraph  (c)  (1)  or  paragraph  (c)  (2) 
of  this  section,  the  Chief  Administrative 
Law  Judge  shall  refer  the  matter  to  an¬ 
other  administrative  law  judge  for  fur¬ 
ther  proceedings. 

§  580.12  Appearances;  representation  of 
parties. 

Counsel  designated  by  the  Solicitor  of 
Labor  shall  represent  the  Secretary  and 


appear  for  the  Secretary  in  any  proceed¬ 
ing  under  this  part.  Respondents  shall 
have  the  right  to  appear  by  or  with 
counsel  of  their  choice,  who  shall  quali¬ 
fy  for  such  representation  as  provided 
in  5  UJS.C.  500(b).  If  not  represented 
by  cotinsel,  respondents  may  appear  in 
person  or  through  authorized  agents 
and  may  submit  necessary  documents 
with  their  own  signatures. 

§  580.13  Motions  and  requests. 

Motions  or  requests  shall  be  in  writ¬ 
ing,  filed  with  the  Chief  Administrative 
Law  Judge,  and  copies  served  upon  the 
other  panties  to  the  proceeding,  except 
that  motions  or  requests  made  during  the 
course  of  any  hearing  or  appearance 
before  the  administrative  law  judge  shall 
be  filed  with  such  judge  or  shall  be 
stated  orally  and  made  part  of  the  tran¬ 
script.  Each  motion  or  request  shall  state 
the  particular  order,  ruling,  or  action 
desired,  and  the  grounds  therefor.  The 
administrative  law  judge  is  authorized 
or  made  prior  to  the  filing  of  the  judge’s 
decision  as  provided  in  §  580.32. 

§  580.14  Subpenas. 

All  applications  for  subpenas  ad  testi¬ 
ficandum  and  subpenas  duces  tecum 
shall  be  made  in  writing  to  the  admin¬ 
istrative  law  judge.  Applications  for  sub¬ 
penas  duces  tecum  shall  specify  as  ex¬ 
actly  as  possible  the  documents  to  be 
produced,  showing  their  general  rele¬ 
vancy  and  reasonable  scope. 

§  580.15  Witnesses  and  fees. 

(a)  The  administrative  law  judge, 
either  at  the  request  of  the  parties  or 
upon  the  judge’s  own  motion,  may  re¬ 
quest  persons  to  appear  to  testify  as 
witnesses,  where  such  action  is  deemed 
necessary  to  serve  the  purposes  of  the 
hearing. 

(b)  Witnesses  subpenaed  by  any  party 
or  by  the  administrative  law  judge  shall 
be  paid  the  same  fees  and  mileage  as  are 
paid  for  like  services  in  the  district 
courts  of  the  United  States.  The  witness 
fees  and  mileage  shall  be  paid  by  the 
party  at  whose  instance  the  witnesses 
appear. 

§  580.16  Depositions. 

(a)  When,  how,  and  by  whom  taken. 
For  good  cause  shown,  the  testimony 
of  any  witness  may  be  taken  by  deposi¬ 
tion.  Depositions  may  be  taken  orally 
or  upon  written  interrogatories  before 
any  person  designated  by  the  adminis¬ 
trative  law  judge  and  having  power  to 
administer  oaths. 

(b)  Application.  Any  party  desiring 
to  take  the  deposition  of  a  witness  shall 
make  application  in  writing  to  the  ad¬ 
ministrative  law  judge,  setting  forth  the 
reasons  why  such  deposition  should  be 
taken;  the  time  when,  the  place  where, 
and  the  name  and  post  office  address  of, 
the  person  before  whom  the  deposition 
is  to  be  taken;  the  name  and  address 
of  each  witness  from  whom  a  deposition 
is  to  be  taken;  and  the  subject  matter 
concerning  which  each  such  witness  is 
expected  to  testify. 

(c)  Notice.  Such  notice  as  the  admin¬ 
istrative  law  judge  shall  order  shall  be 
given  for  the  taking  of  a  deposition,  but 


this  shall  not  be  less  than  5  days’  written 
notice  when  the  deposition  is  to  be  taken 
within  the  United  States  and  not  less 
than  20  days’  written  notice  when  the 
deposition  is  to  be  taken  elsewhere. 

(d)  Taking  and  receiving  in  evidence. 
Each  witness  testifying  upon  deposition 
shall  be  sworn,  and  the  adverse  party 
shall  have  the  right  to  cross-examine. 
The  questions  propounded  and  the  an¬ 
swers  thereto,  together  with  all  objec¬ 
tions  made,  shall  be  reduced  to  writing, 
read  to  and  subscribed  by  the  witness, 
and  certified  by  the  officer.  Thereafter, 
the  officer  shall  seal  the  deposition,  with 
two  copies  thereof,  in  an  envelope  and 
mail  the  same  by  certified  mail  to  the 
administrative  law  judge.  Subject  to 
such  objections  to  the  questions  and  an¬ 
swers  as  were  noted  at  the  time  of  taking 
the  deposition  and  would  be  valid  were 
the  witness  personally  present  and  testi¬ 
fying,  such  deposition  may  be  read  and 
offered  in  evidence  by  the  party  taking 
it  as  against  any  party  who  was  present 
or  represented  at  the  taking  of  the  depo¬ 
sition  or  who  had  due  notice  thereof. 
No  part  of  a  deposition  shall  be  admitted 
in  evidence  unless  there  is  a  showing 
that  the  reasons  for  the  taking  of  the 
deposition  in  the  first  Instance  exist  at 
the  time  of  hearing. 

§  580.17  Prehearing  conferences. 

(a)  Upon  motion  of  the  parties  or 
when  deemed  appropriate  by  the  admin¬ 
istrative  law  judge,  the  judge  may  direct 
the  parties  or  their  counsel  to  meet  with 
the  judge  for  a  conference  to  consider; 

(1)  Simplification  of  the  issues; 

(2)  Necessity  or  desirability  of  amend¬ 
ments  to  pleadings  for  purposes  of  clari¬ 
fication,  simplification,  or  limitation; 

(3)  Stipulations,  admissions  of  fact 
and  of  contents  and  authenticity  of 
documents; 

(4)  Limitation  of  the  number  of  ex¬ 
pert  witnesses;  and 

(5)  Such  other  matters  as  may  tend 
to  expedite  the  disposition  of  the 
proceeding. 

(b)  The  record  shall  show  the  matters 
disposed  of  by  order  and  by  agreement 
in  such  pretrial  conferences.  The  sub¬ 
sequent  course  of  the  proceeding  shall 
be  controlled  by  such  action. 

§  580.18  Consent  findings  and  order. 

(a)  General.  At  any  time  after  the 
commencement  of  a  proceeding  under 
this  part  and  prior  to  the  reception  of 
evidence  in  any  such  proceeding,  a  party 
may  move  to  defer  the  receipt  of  any  evi¬ 
dence  for  a  reasonable  time  to  permit 
negotiation  of  an  agreement  containing 
consent  findings  and  an  order  disposing 
of  the  whole  or  any  part  of  the  proceed¬ 
ing.  The  allowance  of  such  deferment 
and  the  duration  thereof  shall  be  in  the 
discretion  of  the  administrative  law 
judge,  after  consideration  of  the  nature 
of  the  proceeding,  the  requirements  of 
the  public  interest,  the  representations 
of  the  parties,  and  the  probability  of  an 
agreement  being  reached  which  will  re¬ 
sult  in  a  just  disposition  of  the  issues 
involved. 
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(b)  Content.  Any  agreement  contain¬ 
ing  consent  findings  and  an  order  dispos¬ 
ing  of  a  proceeding  shall  also  provide: 

( 1 )  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing; 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  notice  of  penalty  (or 
amended  complaint,  if  one  is  filed) ,  and 
the  agreement; 

(3)  A  waiver  of  any  further  procedural 
steps  before  the  administrative  law  Judge 
and  the  appellate  officer;  and 

(4)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  findings 
and  order  entered  into  in  accordance 
with  the  agreement. 

(c)  Submission.  On  or  before  the  ex¬ 
piration  of  the  time  granted  for  nego¬ 
tiations,  the  parties  or  their  counsel  may: 

(1)  Submit  the  proposed  agreement 
for  consideration  by  the  administrative 
law  judge;  or 

(2)  Inform  the  administrative  law 
judge  that  agreement  cannot  be  reached. 

(d)  Disposition.  In  the  event  an  agree¬ 
ment  containing  consent  findings  and  an 
order  is  submitted  within  the  time  al¬ 
lowed  therefor,  the  administrative  law 
judge,  within  30  days  thereafter,  shall. 

If  satisfied  with  its  form  and  substance, 
accept  such  agreement  by  Issuing  his/her 
decision  based  upon  the  agreed  findings. 

§  580.19  Computation  of  time. 

Saturdays,  Sundays,  and  holidays  shall 
be  included  in  computing  the  time  al¬ 
lowed  for  filing  any  document  or  paper 
under  this  part,  but  when  such  time  ex¬ 
pires  on  such  a  day,  such  period  shall  be 
extended  to  Include  the  next  following 
day  which  is  not  such  a  day. 

Hearings 

§  580.21  Hearing  procedures  generally. 

(a)  Pursuant  to  notice  given  as  pro¬ 
vided  in  S  580.4,  the  designated  adminis¬ 
trative  law  judge  shall  hold  such  hear¬ 
ings  as  provided  in  this  part  as  are  nec¬ 
essary  for  determination  of  the  Issues 
submitted  for  decision,  exercising  the 
powers  set  forth  in  S  580.11  and  conduct¬ 
ing  the  proceeding  in  accordance  with 
the  provisions  of  5  U.S.C.  554.  In  any 
such  hearing  the  burden  of  proving  the 
violations  alleged  shall  be  upon  the  Sec¬ 
retary  and  except  as  may  be  determined 
otherwise  by  the  administrative  law 
judge,  counsel  for  the  Secretary  shall 
proceed  first  at  the  hearing.  The  hearing 
shall  be  open  to  the  public,  unless  other¬ 
wise  ordered  by  the  administrative  law 
judge. 

(b)  If  any  party  to  the  proceeding, 
after  being  properly  served  with  notice 
of  the  hearing,  should  fail  to  appear  at 
the  hearing,  the  matter  may  be  set  for 
further  hearing  upon  notice,  but  a  party 
who  is  present  shall  first  have  an  elec¬ 
tion  to  present  such  party’s  evidence  in 
whole  or  such  portion  thereof  sufficient 
to  make  a  prlma  facie  case  in  which  event 
the  administrative  law  judge  may  make 
a  decision  without  further  hearing.  Fail¬ 
ure  to  appear  at  a  hearing  shall  not  be 
deemed  to  be  a  waiver  of  the  right  to  be 


served  with  a  copy  of  the  administrative 
law  judge’s  decision. 

(c)  Contemptuous  conduct  at  any 
hearing  shall  be  ground  for  exclusion 
from  the  hearing. 

g  580.22  Evidence  at  the  hearing. 

(a)  In  general.  The  testimony  of  wit¬ 
nesses  shall  be  upon  oath  or  affirmation 
administered  by  the  administrative  law 
judge  and  shall  be  subject  to  such  cross- 
examination  as  may  be  required  for  a 
full  and  true  disclosure  of  the  facts.  The 
administrative  law  judge  shall  exclude 
evidence  which  is  Immaterial,  Irrelevant, 
or  unduly  repetitious. 

(b)  Objections.  If  a  party  objects  to 
the  admission  or  rejection  of  any  evi¬ 
dence  or  to  the  limitation  of  the  scope 
of  any  examination  or  cross-examination 
or  the  failure  to  limit  such  scope,  such 
party  shall  state  briefly  the  grounds  for 
such  objection.  Rulings  on  all  objections 
shall  appear  in  the  record.  Only  objec¬ 
tions  made  before  the  administrative  law 
judge  may  be  relied  upon  subsequently 
in  the  proceeding.  Formal  exception  to 
an  adverse  ruling  is  not  required. 

(c)  Failure  or  refusal  of  witness  to  ap¬ 
pear  or  answer.  The  failure  or  refusal  of 
a  witness  to  appear  at  any  hearing  or  to 
answer  any  question  which  has  been 
ruled  to  be  proper  shall  be  grounds  for 
the  action  provided  in  sections  49  and  50 
of  Title  15.  United  States  Code,  pursuant 
to  the  provisions  of  section  9  of  the  Act, 
and,  in  the  discretion  of  the  adminis¬ 
trative  law  judge,  for  striking  out  all  or 
part  of  the  testimony  which  may  have 
been  given  by  such  witness. 

§  580.23  Official  notice. 

Official  notice  may  be  taken  of  any 
material  fact  not  appearing  in  evidence 
in  the  record,  which  is  among  the  tra¬ 
ditional  matters  of  judicial  notice  and 
also  concerning  which  the  Department 
by  reason  of  its  functions  is  presumed  to 
be  expert:  Provided,  That  the  parties 
shall  be  given  adequate  notice,  at  the 
hearing  or  by  reference  in  the  admin¬ 
istrative  law  Judge’s  decision  of  the  mat¬ 
ters  so  noticed.  Mid  shall  be  given  ade¬ 
quate  opportunity  to  show  the  contrary. 

§  580.24  Transcripts. 

Hearings  shall  be  stenographically  re¬ 
ported.  Copies  of  the  transcript  may  be 
obtained  by  the  parties  upon  written  ap¬ 
plication  to  the  Department  at  fees  fixed 
in  accordance  with  section  11  of  the  Fed¬ 
eral  Advisory  Committee  Act  (Pub.  L. 
92-463,'  86  Stat.  770,  5  UJ3.C.  App.)  and 
Part  70  of  this  title. 

Post-Hearing  Procedures 
§  580.31  Proposals  by  the  parties. 

At  the  end  of  the  hearing,  the  admin¬ 
istrative  law  judge  shall  afford  any  party 
a  reasonable  period  of  time,  but  not  less 
than  15  days,  to  file  proposed  findings  of 
fact,  conclusions  of  law,  and  a  proposed 
order,  together  with  a  supporting  brief 
expressing  the  reasons  for  such  pro¬ 
posals.  Such  proposals  shall  be  accom¬ 
panied  by  a  certification  that  service  of 
the  proposals  has  been  made  upon  all 


other  parties,  and  shall  refer  to  all  por¬ 
tions  of  the  record  and  to  all  authorities 
relied  upon  in  support  of  each  proposal. 

§  580.32  Decision  and  order  of  admin- 
,  istrative  law  judge. 

(a)  The  administrative  law  judge  shall 
prepare,  as  promptly  as  practicable  after 
the  expiration  of  the  time  set  for  filing 
proposed  findings  and  related  papers 
provided  for  in  paragraph  (a)  of  this 
section,  the  judge’s  decision  in  the  mat¬ 
ter,  which  shall  become  the  final  decision 
In  the  administrative  process  as  provided 
in  the  Act  20  days  after  service  of  copies 
thereof  upon  the  parties,  unless  excep¬ 
tions  are  filed  thereto  as  provided  in 
S  580.33.  The  decision  of  the  administra¬ 
tive  law  judge  shall  include  a  statement 
of  findings  and  conclusions,  with  reasons 
and  bases  therefor,  upon  each  material 
issue  of  fact,  law,  or  discretion  presented 
on  the  record.  The  decision  shall  also  in¬ 
clude  an  appropriate  order  which  may  af¬ 
firm,  in  whole  or  in  part,  the  determina¬ 
tion  by  the  Administrator  of  the  occur¬ 
rence  of  violations  or  which  may  find 
that  no  violations  occurred,  and  shall  or¬ 
der  payment  of  a  penalty  in  the  amount 
originally  assessed  or  in  a  lesser  amount 
determined  in  accordance  with  29  CFR 
579.5  or  order  that  respondent  pay  no 
penalty,  as  appropriate.  The  reasons  for 
such  action  shall  be  stated  in  the  deci¬ 
sion. 

(b)  The  administrative  law  judge  shall 
transmit  to  the  Chief  Administrative  Law 
Judge  the  entire  record  including  the 
original  of  the  decision.  The  Chief  Ad¬ 
ministrative  Law  Judge  shall  serve  copies 
of  the  decision  on  each  of  the  parties. 

§  580.33  Exceptions. 

(a)  Within  20  days  after  the  date  of 
the  decision  of  the  administrative  law 
judge,  any  party  aggrieved  thereby  may 
file  exceptions  thereto  with  supporting 
reasons.  Such  party  shall  transmit  his/ 
her  exceptions  in  writing  to  the  Chief 
Administrative  Law  Judge,  referring  to 
the  specific  findings  of  fact,  conclusions 
of  law,  or  order  excepted  to,  the  specific 
pages  of  transcript  relevant  to  the  ex¬ 
ceptions,  and  suggesting  corrected  find¬ 
ings  of  fact,  conclusions  of  law,  or  order. 
Such  exceptions  shall  be  accompanied 
by  proof  of  service  of  copies  on  the  other 
party  or  parties  to  the  proceeding. 

(b)  If  exceptions  are  filed,  the  Chief 
Administrative  Law  Judge  shall  transmit 
the  record  of  the  proceeding  to  the  ap¬ 
pellate  officer.  The  record  shall  include: 
The  pleadings,  motions,  and  requests 
filed  in  written  form,  rulings  thereon,  the 
transcript  of  the  testimony  and  proceed¬ 
ing  taken  at  the  hearing,  together  with 
the  exhibits  admitted  in  evidence,  any 
documents  or  papers  filed  in  connection 
with  prehearing  conferences,  such  pro¬ 
posed  findings  of  fact,  conclusions  of  law, 
orders,  and  supporting  reasons,  as  may 
have  been  filed,  the  decision  of  the  ad¬ 
ministrative  law  judge,  and  such  excep¬ 
tions,  statements  of  objections,  and 
briefs  in  support  thereof,  as  may  have 
been  filed  in  the  proceeding. 
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§  580.34  Decision  on  exceptions. 

If  exceptions  to  the  decision  of  the  ad¬ 
ministrative  law  Judge  are  taken  as  pro¬ 
vided  in  this  part,  the  appellate  officer 
shall  upon  consideration  thereof,  to¬ 
gether  with  the  record  references  and 
authorities  cited  in  support  thereof, 
make  a  final  decision,  which  shall  affirm, 
modify,  or  set  aside,  in  whole  or  part, 
the  findings,  conclusions,  and  order  con- 


NOTICES 

tained  In  the  decision  of  the  administra¬ 
tive  law  judge  and  shall  include  a  state¬ 
ment  of  reasons  or  bases  for  the  actions 
taken.  With  respect  to  the  findings  of 
fact,  the  appellate  officer  shall  modify  or 
set  aside  only  those  findings  that  are 
clearly  erroneous.  Copies  of  the  decision 
and  order  shall  be  served  upon  the  par¬ 
ties,  and  shall  constitute  the  final  deter¬ 
mination  in  the  administrative  proceed¬ 


ing  as  provided  in  section  16(e)  of  the 
Act. 

Signed  at  Washington,  D.C.,  on  this 
20th  day  of  December  1974. 

Bkttt  Southard  Murphy, 
Administrator, 
Wage  and  Hour  Division, 
[Fa  Doc.74-30070  Piled  12-24-74;  8: 45  amj 
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